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Abstract

In June 2022, the Supreme Court of
the United States issued a ruling
known as Dobbs v. Jackson Women s
Health Organization, overturning the
1973 landmark decision of Roe v.
Wade which had legalized abortion in
the United States. Since Roe there
have been more than 63 million legal
abortions to date in the US, a stagger-
ing figure that abundantly surpasses
the number of deaths suffered by the
country in all the combined wars of its
more than 200-year history. No doubt,
the overturning of Roe vs. Wade is of
paramount importance and will have
a significant impact on the abortion
debate, both in moral and political
terms, which may well reach beyond
the national boundaries of the United
States. This article intends to under-
stand the impact of these landmark
decisions by further exploring the con-
trasting views, the sustaining argu-
ments, and the potential moral and
political implications within an al-
ready deeply divided American public
opinion on abortion.

The background

hen the United States of

America became inde-

pendent from the British

crown, the new country
kept the English Common Law to deal
with abortion. Under such law, it was
understood that life began at “quicken-
ing”, which indicated the start of fetal
movement typically between 14 and 26
weeks after conception. However, in the
mid-19" century, while Europe’s medical
progress acknowledged the irrelevance of
fetal quickening, most of the US banned
any abortion with only exceptions seen in
a few states in the case of rape, incest, or
the endangerment of the mother’s life.
This situation lasted substantially un-
changed with some exceptions until the
mid-20th century. Nevertheless, by the
1960s, following the civil right move-
ments, the sexual revolution, and the
feminist advocacy groups, the cultural
climate had changed and became focused
on the supposed reproductive rights of
women.

Women’s groups began arguing about
the dangers of banning abortion. They
pointed out that its illegality led many
women to seek black market abortions by
unlicensed physicians or to perform the
procedure on themselves. As a result,
several states such as California and New
York began to legitimize abortions. How-
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ever, with no definitive ruling from the
federal government, women’s groups and
their supporters sought the opinion of the
United States Supreme Court.

After vigorous debates, some lawyers
managed to bring the case to the Supreme
Court resulting in the landmark decision
Roe v. Wade decision which legalized
abortion. Prior to Roe, 30 states pro-
hibited abortion without exception, 16
states banned abortion except in certain
special circumstances (e.g., rape, incest,
and health threat to mother), 3 states
allowed residents to obtain abortions, and
New York allowed abortions in most
cases. But, on January 22, 1973, the US
Supreme Court in Roe v. Wade invali-
dated all of these laws, and set guidelines
for the availability of abortion, claiming
the right to privacy of a woman to obtain
an abortion “must be considered against
important state interests in regulation.”

Roe also established a trimester
framework, defined as the end of the first
pregnancy trimester (12 weeks), as the
threshold for state interest, such that states
were prohibited from banning abortion
in the first trimester but allowed to im-
pose increasing restrictions or outright
bans later in pregnancy.! In this ruling,
the majority of the justices maintained
that a right to privacy was implied by the
Ninth and especially the Fourteenth
Amendments. Consequently, no state
could restrict abortions during the first
three months, or first trimester, of a preg-
nancy. Any state law that conflicted with
this ruling was automatically overturned.

The issue of abortion is fundamen-
tally divisive because it involves opposite
faiths and moralities, and millions of
lives are involved. Those who believe
that life begins at conception feel that the
unborn child deserves the same legal pro-
tection as an adult. Ending such a life
through abortion is equivalent to murder.
Others argue that life begins at birth, and
that laws restricting abortion interfere
with the right of a woman to decide what
is in her own best interest. As known, op-
ponents of abortion use the label “PRO-
LIFE” to define their cause; supporters
of Roe v. Wade identify themselves as
“PRO-CHOICE.”

At the issuance of Roe, women’s pro-
choice groups were ecstatic. But soon,

opposition emerged. The pro-life groups
and, first, the Roman Catholic Church,
had long criticized abortion as a form of
infanticide. Many fundamentalist Protes-
tant ministers joined the outcry, with the
explicit goal of reversing Roe v. Wade.

America after Dobbs

It seemed that the legal legitimacy of Roe
v. Wade would continue undisputed until,
on 6/24/22, the Supreme Court of the
United States issued a ruling known as
Dobbs v. Jackson Women's Health Or-
ganization, simply referred to as Dobbs,
which is considered to be of paramount
importance for the implications that it is
going to have on the controversial prac-
tice of abortion. The ruling holds that
abortion is not a protected right under the
US Constitution, overturning the pre-
vious 1973 Roe v. Wade ruling, and re-
turning the decision regarding abortion
regulations back to the states. The ruling
has come after a long and heated debate
on the right to abortion between the sup-
porters of the pro-choice and pro-life
positions respectively.

To be more precise, by such a deci-
sion, the Supreme Court has overturned
two previous rulings that legalized abor-
tion in this country: The Roe v. Wade of
January (1973): that legalized abortion of
the “pre-viable” unborn® (at that time
judged to be around 28 weeks), and
Planned Parenthood v. Casey (1992) that
reiterated the validity of Roe v. Wade, ad-
ding that states could not ban abortion for
the pre-viable (normally judged 24 weeks
at that time), but allowing states to re-
strict abortion as long they should avoid
“undue burden” to the mothers.

Since then, several states have intro-
duced, not without controversies, partial
restrictions to the accessibility to abortion
in their jurisdictions, while others have
expanded the accessibility to the practice,
further complicating the picture. Con-
sidering that Dobbs has been promoted
by five of the nine Supreme Court jus-
tices, notably the ones adhering to con-
servative values, it has further increased
the opposition towards the sentence by
the great majority of the liberal compo-
nent of the country.

In legal terms, the opposition to the
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ruling has been motivated by the convic-
tion, backed by the same precedent, that
Dobbs violates the 14" Amendment. But
the 14" Amendment, allegedly establish-
ing the right to privacy, cannot overrule
the right to life. By the way, the 14th
amendment does not mention the right to
abortion.* Another legal objection brought
about by the pro-choice movements has
been that Dobbs violates the principle of
“stare decisis”, which translates that the
court cannot contradict previous decisions
made by the very same court. But “stare
decisis” is not to be considered an abso-
lute principle. Other cases have been
overruled by the Supreme Court in the
past, such as the notorious Brown v.
Board of Education (1954) overruling the
principle “Separate but Equal”, pre-
viously established by Plessy v. Ferguson
(1896).

To better evaluate the significance of
such a decision, it is important to consider
what is at stake with the abortion issue.
Just to limit our consideration to the
socio-demographic dimension, consider
that since 1973, more than 63 million
abortions have been legally performed in
the US.* No historical genocide can be
compared to this figure! In 2000 the
medical abortive pill, RU-486, was also
approved by the FDA (Federal Drug Ad-
ministration) and is now largely dispersed
to the point that presently, about 50% of
abortions are determined to be medically
performed.

Split in temporal terms, federal stat-
istics quote an average of almost one mil-
lion abortions per year: 930,160 in the
year 2020, 55% of which were from
Black and Hispanic women; 60% of
women seeking abortion were in their
20s; 85% were unmarried; 60% already
had a child; 58% had already had a pre-
vious abortion; 62% were religiously af-
filiated (of which 24% were Catholic).?
Imagine what it would mean to a country
with over 60 million additional births in
the last fifty years, multiplied by their
potential children who would have been
born in that time frame. America would
surely be a different nation, with many
more people, where some of them would
have been potential geniuses, profes-
sionals, and saints!

Pro-abortion arguments

Apart from the legal objections to Dobbs,
which the court has authoritatively re-
jected, the debate has gone back to the
moral foundations sustaining and oppos-
ing abortion. Among the reasons backed

by the pro-choice movement, the follow-
ing appear to be the main ones:

Personal autonomy. There is no wonder
that the postmodern culture highly values
individual liberty and autonomy. One of
the main arguments in favor of abortion
is exhibited by the slogan “my body, my
choice” Lately, the most radical feminist
movements have substituted the wording
from “my choice “to “my decision”, be-
cause the former term may possibly hint
that opting for abortion is just one of two
valid choices at the disposal of pregnant
women. The term, decision expresses
better, in their view, the total legitimacy
and autonomy of the women to decide
for an abortion.

A second argument brought about in
defense of abortion is to believe and say
that the unborn child is not a person,
mainly because it is not yet endowed
with self-awareness and rationality. The
terminology used in our culture favors, in
a certain way, this conviction. Instead of
speaking of a child or life in the womb,
both the medical and cultural language
speaks of embryo and fetus that may im-
properly well be confused with a mass of
organic tissues, nothing more.

A third argument in favor of the pro-
choice exponents is to point out that ob-
jecting to abortion is a way of implement-
ing social inequality and gender
discrimination, as it forces women into a
burden that men do not have. Nowadays,
this is especially appealing in relation to
the competing job market and individual
opportunity to enjoy leisure time.

A fourth argument may be categor-
ized as a religious matter. It states that re-
ligion cannot be imposed. This is often
mentioned especially in opposition to the
Catholic Church, viewed as a blind and
insensitive opponent to women'’s liberty.
As we do not impose abortion on every-
one, nor should the church pretend to im-
pose its view beyond their members,
sustain the pro-choice exponents. A
motto often used by the feminists in this
regard is to exhibit the slogan “Keep your
rosary out of my ovaries”.

A fifth argument consists in the belief
that abortion is essentially a medical
procedure designed to fix an unwanted
pregnancy. According to this pro-choice
view, there are no consequences in under-
taking an abortion under specialized
medical care, neither physical nor mental.
This opinion is medically controversial
and oblivious to the moral and psycho-
logical implications.

A sixth argument is to view the right

to abortion as part of health care accessi-
bility. As we are entitled to receive treat-
ment for any other disease, so similarly
this right should be applied to abortion
seekers without any other objection, es-
pecially in modern liberal republics where
individual rights are guaranteed by law.

A more moderate argument, also sus-
tained by sentences prior to Dobbs, is to
invoke the concept of viability. Viability
is the medical term expressing that the
fetus can be considered a human life once
it is viable and not before, that is, it can
survive outside the womb of the mother.
According to this view, abortion is per-
fectly acceptable within the terms of vi-
ability. The criterion of viability is never-
theless subject to the progress of medical
science. At the time of Roe v. Wade
(1973) it was determined to be at about
28 weeks, but at the time of Planned Par-
enthood v. Casey (1992) it was reduced
to about 24 weeks and, at present, it may
be even shorter.

There are other arguments brought
forward by the supporters of abortion. All
of them can be summarized in the reason-
ing that women have their reproductive
rights, which would include the voluntary
termination of their pregnancies. They
believe this should be considered a fun-
damental human right envisioned by the
governments promoting individual free-
dom. Recently, the UN has approved,
even though in ambiguous terms, this al-
leged right.

Pro-life arguments

Life starts at conception. This has been a
constant interpretation of the doctrine of
the church, backed more and more by the
medical science’. The same concept of
viability has been shortened, as men-
tioned, thanks to the progress of medical
science. The so-called fetus may be able
to survive outside the womb at 22 weeks
of pregnancy, confirming the sufficient
formation of the fetus as an autonomous
human life. Consider that the fetus has
his/her own DNA, different from the
mother’s and father’s; the heartbeat of the
fetus can be detected as early as 22 days,
confirming that the fetus is a human life
of its own.® The slogan “my body, my
decision” ignores the fact that the fetus is
a different body from the one of the
mother. When a woman is pregnant, there
are two human lives: the mother and the
child (fetus).

In response to the pro-choice claim
that the pro-life position is a form of a
gender discrimination, meaning that men
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are anti-abortion because they want to
keep women subordinated and marginal-
ized, it can be argued that many men are
pro-choice, and many women are pro-life
and many of them are in the front line in
defending the right to life.

In response to the claim that the prin-
ciples of religion, including the anti-abor-
tion belief, cannot be imposed on the
non-believers, it can be argued that the
right to life has its foundation in basic
human rights, as sustained by any moral-
ist, independently of their religious be-
liefs. Any human being has as a
primordial right, the right to life, as the
right to life is fundamental for the exist-
ence of all other human rights. Even Pope
Francis reiterated that abortion is pri-
marily not a religious issue but a human
one.’ This right is solemnly proclaimed
in the US Declaration of Independence,
later incorporated by the Constitution. '

Also, the arguments brought by pro-
choice supporters claiming that the fetus
is not a person because he/she is uncon-
scious and irrational, are not sufficient
reasons to get rid of it. If we believe these
to be valid arguments, it would be per-
fectly moral to kill a person during his/her
sleep because they are unconscious, or
to get rid of mentally handicapped people
and young children because they have
not developed their potential rationality.

As per the pro-choice argument that
abortion allows women to fix a problem,
Pope Francis has compared it to hiring a
hit man to get rid of a problem. In other
words, I cannot kill in order to solve a
possible envisioned problem. There must
be other solutions compatible with the
wellbeing of both the mother and the
child."

The idea that abortion is healthcare,
and therefore must be considered as a
right accessible to all women, forgets that
being pregnant is not a sickness. It is
rather a sign of good health, as the body
of'a woman is designed for pregnancy.

As for the general assumption that
women have their own reproductive rights,
and therefore excluding them from abor-
tion would take away from them a fun-
damental right, we may not that this ig-
nores the fact that any right is not legit-
imate when it implies the suppression of
another life, as the right to life stands su-
preme over all other rights. In other
words, if two alleged positive values
come into conflict, the right to life prevails.
This principle is shared by all serious
ethicists, independently of their religious
beliefs.

Consequences and implications

As already said, the Dobbs ruling is likely
to have a wide impact on American so-
ciety, with possible worldwide reper-
cussions, given the relevance of the topic
and the recognized international role of
the US. It arrives in a moment of un-
precedented division within American so-
ciety. Rarely in recent times has America
known such a harsh division on many as-
pects of public life, in a sort of culture
war climate. To many, the assault on
Capitol Hill of January 6, 2021, came as
a shocking surprise, yet this event can be
explained as the culmination of a cultural
war already occurring in recent times.!?
Politically, America seems deeply split
between Republicans and Democrats over
economics, social reforms, and collateral
issues. Of course, this is not new in demo-
cratic societies but what appears un-
precedented is that this division is not
just strictly political; it is further rein-
forced and complicated by opposing
views on basic moral principles .

For a long time, the strength of
American society has been based on a
strong middle class sharing basic values
inherited from the Judeo-Christian tradi-
tion, notably God, family, and country.
But in the late 60s and early 70s, with the
contraction of the middle class, a new
culture emerged emphasizing as its com-
mon denominator the development of in-
dividual rights, especially among the
so-called minority components of so-
ciety, such as Blacks, Hispanics, women,
and, lately, supporters of gender theory.
What seems to tie together such different
and numerous components of modern
American society appears to be a secular
humanism able to undermine the afore-
mentioned traditional pillars of American
society: God, family, and country.

Abortion plays a great part in this cul-
tural conflict, as the opposing parties
ground their convictions on nonnegoti-
able values: the sanctity and primacy of
life, on one hand, and the autonomy of
the individual on the other. The former
considers abortion a form of infanticide,
while the latter claims the absolute self-
determination of the woman on her own
body.

The abortion issue has also split the
Christian churches in America. Notori-
ously the Catholic church has been a bea-
con for the defense of the unborn and
considers abortion an early murder of a
human life. But many Catholics have ab-
sorbed the mentality of secular human-

ism and indeed consider abortion as a
human right. Among them are several
Catholic politicians, most notoriously, the
president Joe Biden and the long-time
Speaker of the House, Nancy Pelosi, both
proclaiming to be devout Catholics."
Similarly, several Protestant churches
and their members have split over abor-
tion, notoriously those Protestants who
self- recognize as Evangelicals. They are
among the most active pro-lifers, includ-
ing the previous President of United
States, Donald Trump, who, despite his
questionable private life, has been a
strong defender to the right to life.

Abortion is also a divisive topic
among those who are not religiously af-
filiated. Recent polls have show that op-
position to abortion is not uncommon
among nonreligious affiliated groups,
disproving the pro-choice strategy to
paint the abortion debate as a religious ar-
gument. A significant, growing number
of self-identified non-religious and athe-
ist people oppose abortion on the grounds
of human rights'. All of us have envi-
sioned an embryo and a fetus. Suppress-
ing them would have deprived us of life,
the primordial human right. Pro-Lifers
believe that it is morally wrong to sup-
press an incipient life, aligning them-
selves with Pope Francis who declared
that preserving life from abortion is, first
of all, a human right, not a religious one.

Abortion is also seen by the defenders
of life as a form of suppression of relig-
ious and individual civil liberty, as the
laws on abortion in several states coerce
the taxpayers into financing it through the
taxation system, regardless of their moral
conviction on the matter. Particularly af-
fected are the medical personnel, who are
not infrequently forced to assist at, or per-
form, abortions in spite of their personal
ethical beliefs. This is an argument that
surprisingly has been timidly brought up
in Europe. But it is well presented in the
US , as shown by a recent letter dated
1/27/23 by the Conference of Catholic
Bishops, addressed to the Congress, urg-
ing for approval of legislation ending the
taxpayer’s contribution to the abortion in-
dustry.!s

It is plausible that the intensity of the
conflict over abortion has been elevated
to another level with the recent Dobbs
ruling, as a large part of public opinion
considered Roe as an irreversible bench-
mark. With the overruling of Roe, the op-
position, and the consequent debate, has
restarted from ground zero. The debate is
now concentrated at the state level, since
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states have the legal capability, in the ab-
sence of a federal guideline, to regulate
the practice by their own legislature, as
the Dobbs ruling has delegated to the
single states the job to do so. This means
that the US will have very different legis-
lation regarding abortion depending on
the political orientation of every single
state. Some will, and have already, re-
stricted abortion, such as Texas and Loui-
siana. Others will, and have already,
extended abortion accessibility up to
birth, as is the case in New York and Cali-
fornia'¢. A collateral consequence will be
that women living in restricted abortion
states may well seek abortions in a
nearby liberal state. As a result of this op-
posing legislation, we will see a Union
which is a Disunion that some authori-
tative observers have already labeled as
the “Disunited States of America:”!” The
pro-choice movements say that this
forced migration will penalize minority
groups, as they have less economic
means to afford travel and accommoda-
tion expenses. In broader terms, the
Dobbs sentence will contribute to deep-
ening the already divided national split
between traditional value Conservatives
and liberal value Progressivists.

The opposing moral views on abortion
are poised to increase the degree of in-
tolerance already present in American so-
ciety, as has been made evident by the
recent spread of acts of vandalism against
churches and pro-life facilities.!® It may
appear quite paradoxical that the devel-
opment of enlightenment ideas, which
have inspired the founding of this country
and were supposed to be conducive to a
more tolerant society, has in reality ended
up with an increase in intolerance. From
this perspective, the words of the recently
departed Pope Emeritus Benedict X VI,
who often denounced post-modern cul-
ture with the label “dictatorship of rela-
tivism”, appear more actual and prophetic
than ever.
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